BEFORE THE
CALIFOPNIA UNEMPLOYMENT INSURANCE APPEALS BCARD

In the Matter of:

SHEILA G. COLVARD PRECEDENT
(Claimant-Appellant) BENEFIT DECISION
) No. P-B-361
Case No. 77-2723
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Appeals No. F-2986 and F-3125

om the decision of the
h held that the claima
s liable Zfor the amount
12 Unemployment Insuran
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STATEXE=NT OF FACTS

In connection with a benefit vear for unemo1ovmen
insurance effectzive May 30, 1975, the claiman RI=Y
weeklv benafics in the amount of $104 for each of the Ifive
weeks aending September 11, 13, _5, and Cctober 2 and 9
1976. On Cctober 29, 1976, the Employment Development
154
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Department issued two checks: No. 233243 in the amount
of 3312 for the zhrae-week period ending September 25,
197¢ and lo. F233244 in the amount of 5203 for the two-
week period ending October 9, 1970 The weeks or wnich
he pavments were made were statad on the face cIi the
checiks. The cnecks were mailed to the claimant at an
address in Orondo, Wasnington, where the claimant nad
been living

Cn 1872 che ma no had mov
vindasz2 ner new a s3 he Modesto
cf che D gred sCafemencs orms MNo.
ThaT 3ne raceived checks LOs 238243 and
Iy che ginning Sepcamb 5, 19756 an
Cozober Secumbaer € 137 eplacament
checxk Yo —he amount ¢ S 23 auz~-o
senT I 2T her Yodesto 55 on Dac
T 7 b -~ A 27 T 0T - - - -— M
17, LETh r 22, 1575, r=apD @anc of ct
T2532L3 ool 3312 was a izaed znd L
=ion Tao checit No. T2337244 fov $202 was aurn-
Srized 30 TaI a2 ¢heci i the voval amount
Ci2-0320¢ QP
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$520 ($312 plus $208) was sent to the claimant at her
HModesto address c¢cn December 30, 1976. Both of cthese re-
placement checks stated on their face what checks they
were In lieu of and for what weeks the benefits wers bein
paid.
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On or abouf December 1, 1976 the claimant received
and cashed checks Nos. F258243 and F258244. The claimant
casned the replacement checks in the amount of $208 and
$520 on or abouz December 23, 1976 and January 3, 1977,
respectively; notices of overpavment for these zmouncts
were issued bv the Derartment on January 20, 1977 and
February &, 1%77, respectively, for a total overpavment
of $728.

At the hearing upon the claimant's appeal, she testi-
fied that when she finally received the original checks in
the mall from VWasnington, she reported this informacion b
telephona to a representative of the Department and re-
quested that processing of the replacement checks de
stopped. The claeimant further tescifiad that when she ra-
ceived the replacement checks, she again telspnoned the

represenctative oI the Depar:tment about che matter. Accord-

ing to zhe clainmant, the representative checkad che file
and then informed the claimant the checks were hers and

she sheould cash zhem. The claimant denied knowing cha:s

she was being pall twice and she testified thac sns did

not inform the representative of the Department that the
checks in gquescion were marked to show they were in liesu
of other checks

The claimanc had been claiming and raceivi: nefits
at the Mcdeszo cIfice of the Deparcmenc Ior som S sub-
sequent to Octcbexr 8, 1876 but she f2lt she had nct re-
ceived 3312 zo which she was enticled for thrae addiszional
weels she had bezn in Washington The ewidonce in the
record beforz us deals only wich che five wesks ccvrered in
the overpavmens: notices

Tre clsziz nced zYoo2rv sSItre
checxer, vz Time of
She Llivec w SoC. amploh

Toe gueszion belore uws Ity conmsidaraicion is whothar
the claimant must Se heli lizzla fov osho sevoa- T oar
wihetheT T22overy mav D2 walved onder secticn L3 I the




REASONS FOR DECISIOU
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Section 1375 of the Unemplovment Incurance Ccde pro-
vides as follows:

"Any person who is overpaid any amount as
benefits under this part is liable for the
© amount overpaid unless:

(a) The overpayment was not due to fraud,
misrepresentation or wilful nondisclosure con
the part of the recipilent, and

(b) The overpayment was received without
fault on the part of the recipient, and its
recovery would be against equity and good con-
science."

ner the recovery oI an overpayment mav be waived
undar section 1375 of the code depends upon three cests.
Firsc, were the btenefits overpald by the Depar<ment because
of fraud, misrepresentation or wiliul nondisclosure on ths
parc of the claimant (P-3-569) Second, was the cverpavment
recaived withouc fault on the parzt of the claiment. Third,
provided that there was no fraud or fault on the part of
the claimanz, would compelling rscovery of the cverpavment
violate the principles ¢f ecguicy z2nd good conscicnce
(ggéles v. Department of Human Rescurces Develonment (1574)
1l Cai. 3d 313, 113 Cal. Rptr. 3/=)

Faulc is something less than Iraud, misrepresentation,
or wilful nondisclosure, and implies a degrze cf negligzenca
or tlame zztywibuzable to the racitiznt of erronecus nav-

: SREY
ments such as failure to disclose to che Department facets
which were known, or should have Seen knowm, o be material
in cetermining ¢ligibilicy Zor benefics

in & nNo i1ssus oL Zrwaud, mi
ticn or osure o0 The DarvT oI o
has sesen rsz ver, zhe avidance seiora
$SnI Che qu hether the c_uimant was
in rTaceivin nlicate and Irislizzcz2 tensz
era. weaks ac Leas zrTment
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Here the four checks which were received and cashed
by the claimant were each clearly marked to show the weeks
for which the benefits were paid. Although the claimant
denied knowing that she was being paid twice (three times
for two of the weeks), she was concerned enough about the
matter to seek assistance from the Department. When she
sought such assistance, however, the claimant did not give
full information to the Department- that the last two checks
were designated on their face as in lieu of the other two
checks. The claimant as an experienced grocery store
checker is not untrained in such matters. While the
Department's actions were not entirely error free in this
transaction, it is evident that it was largely the claim-
ant's fault that caused the overpayment: It was her want
of care or prudence in inquiring of the Department about
the in lieu checks only by telephone and failing to provide
significant details known to her concerning her entitlement
to the checks which caused the overpayment.

Therefore, since the claimant was not without fault
in the receipt of the $728 overpayment, 1its recovery can-
not be waived under the express language of section 13753
of the code and the claimant must be held liable for the
overpayment. Whether the claimant was at any time entitled
to an additional $312 or any other sum for benefits claimed
but not received for weeks she was in Washington or else-
wnere subsequent co October 9, 1976 is not an issuc before
us for consideration. The claimant may ralse that macter
dircctly with the Department for consideration of a pos-
sible parcial offset under section 1379 of the code.

DECISION

The decision of the Administrative Law Judge is affirmed.
The claimant is liable for the overpayment in the total amount
of $723, subject to reduction for any offset to which she may
otherwisc be entcitled.

Sacramento, California, June 14 1977.
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